
 
 
February 21, 2014 

 
By Electronic Mail 
 
Assistant U.S. Attorney Natalie Kuehler 
U.S. Attorney’s Office 
Southern District of New York 
86 Chambers Street 
New York, NY 10007 
 
RE:  Detention Watch Network, et al., v. ICE, et al.,14-cv-0583  
 
 
Dear Natalie: 
 
 Thank you for your email. We appreciate your efforts to discuss and respond to our FOIA 
request. However, we are very concerned that three months after filing our FOIA request, three 
weeks after filing our complaint, and ten days after filing our motion for a preliminary 
injunction, DHS and ICE have failed even to begin searching for and processing records 
responsive to our request. As our complaint makes clear, in December, 2013, Plaintiffs 
repeatedly contacted the government to discuss the Request and received no substantive 
response. The government did not even attempt to discuss our request with us until two days 
after we filed our motion for a preliminary injunction, and after we made several calls to the U.S. 
Attorney’s Office attempting to identify the attorney responsible for this case. Our request is 
highly specified, and Defendants should have been attempting to comply with their obligations 
under FOIA as soon as the request was received, on November 27, 2013.    
 
 Since our first discussion on February 12, 2014, we have repeatedly attempted to assist 
Defendants in moving quickly to respond by identifying priorities in our request and offering to 
limit time frames and geographic locations for the purpose addressing our preliminary injunction 
motion. At the close of business on Tuesday, February 18, 2014, you informed me by letter that 
Defendants were refusing to process limited time-frame portions of our requests for the purpose 
of the preliminary injunction unless we gave up enormous parts of our request altogether.  
During our conversation Wednesday, February 19, 2014, you confirmed this understanding. As 
we informed you by email yesterday, given Defendants’ dilatory conduct and failure to produce 
a single record, we cannot give up portions of our request permanently, and certainly not before 
Defendants have disclosed any records at all, despite ample time to do so. Once we receive 
records, we will be in a far better position to assist ICE and DHS in targeting the searches. Thus, 
the sooner ICE and DHS begin to produce documents, the sooner we may be able to suggest 
ways to make searches more efficient and focused.   
 
 We are also alarmed that despite your clear statements on Wednesday that Requests (e) 
and (g) were tasked or about to be tasked, your February 21 letter indicates that no searches have 
begun. Portions (e) and (g) of the November 25, 2013 request articulated very narrow time 
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frames and should have resulted in disclosures long ago. Indeed, during our telephone call on 
February 14, 2014, you stated that Defendants had informed you that searches responsive to our 
request as a whole “had already started” before we filed the complaint. This clearly was not the 
case. In addition, on that same call, you stated on the telephone that a short turnaround on 
briefing would interfere with Defendants’ prompt production of documents. Yet the Court has 
given you a generous time to respond to our motion, and no searches have begun.    
 
 We have also not agreed to any “Revised” request, and object to any characterization of 
our discussions as proposed permanent revisions to the Request. As restated below, what we 
have done is offer to agree to time-limited searches and in some cases geographically-limited 
searches for the purpose of addressing the preliminary injunction motion. 
  
Request (a): Most Recent Copies of Executed Agreements Related to Detention Facilities or 
Detention Beds 

i. Executed Agreements between Private Prison Corporations (such as 
Corrections Corporation of America and the Geo Group) and ICE, DHS 
or the Federal Bureau of Prisons; 

ii. Executed Agreements between DHS/ICE and local, state, city or municipal 
governments, including all Intergovernmental Service Agreements.  

iii. Executed contract renewal, supplemental agreements, addendums, riders, 
etc. of the agreements in (i) and (ii).  

 
 We are willing to limit this request to currently active agreements for the purpose of the 
preliminary injunction, but we will not limit our request permanently given Defendants’ failure 
to disclose records thus far. As we informed you on during our call on February 19, 2014, our 
client is also willing to agree to limited geographic locations for the purpose of the preliminary 
injunction motion only. The priority locations we listed for you on the call were: Alabama, 
Alaska, California, Delaware, Georgia, Indiana, Iowa, Louisiana, Kansas, Kentucky, Maryland, 
Mississippi, Montana, New Jersey, New York, North Carolina, Pennsylvania, Texas, Vermont, 
and Washington, with a special focus on Alabama, Georgia Maryland, New Jersey, New York, 
Kentucky and  Texas.    
 
 If ICE and DHS have not already done so, we expect them to begin searches by February 
24, 2014, and for documents to begin to be disclosed by March 3, 2014. 
 
Request (b): Communications regarding contract renewal, supplemental agreements, 
addendums, riders, etc. of the aforementioned agreements listed in Part C(a). 
 
 As we have already stated, we are unwilling to limit the time frames in our request 
permanently given Defendants’ failure to disclose records thus far. We advised you on our 
February 19, 2014 call that were willing to limit our request to the period during which the 
detention bed quota was first implemented (2006-2009) and to 2012 to the present (not “calendar 
year 2009” per your letter of February 20, 2014), for the purpose of addressing the preliminary 
injunction motion.   
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 In addition, we disagree with the government’s characterization of this request as 
overbroad in your letter of February 18, 2014; it is clear from every page of our request that the 
subject matter is the detention bed mandate or detention bed quota and that the nature of the 
information sought relates to the detention bed mandate or detention bed quota.  
 
 If ICE and DHS have not already done so, we expect them to begin searches by February 
24, 2014, and for documents to begin to be disclosed by March 3, 2014. 
 
Request (c): Agreements (formal and informal) regarding detention space, financing of detention 
beds, and the allocation of beds limited to the following ICE jurisdictions: the Atlanta Field 
Office; the Dallas, El Paso, Houston and San Antonio Field Offices; the New Jersey Field Office 
and the Philadelphia Field Office. 
 
 As we have already stated, we are unwilling to limit our request permanently given 
Defendants’ failure to disclose records thus far. We advised you on our February 19, 2014 call 
that were willing to limit our request to the period during which the detention bed quota was first 
implemented (2006-2009) and to 2012 to the present (not “calendar year 2009” per your letter of 
February 20, 2014), for the purpose of addressing the preliminary injunction motion.   
 
Request (d):  Data and Statistics from 2007 to present: 
 

i. Copies of all regularly generated statistical reports on detention; 
enforcement prioritization and detained population; detention occupancy 
by geographic location (i.e. ICE field office, state or county). 

ii. Copies of any cumulative data or information on numerical payouts to 
private prison corporations by ICE or DHS. 

iii. Financial records of actual payments to private prison companies or 
contractors, including the “guaranteed minimums,” “guaranteed 
minimum” prices and “variable” prices under contracts with private 
prison corporations. 

 
 Again, we are unwilling to limit the time frames in our request permanently given 
Defendants’ failure to disclose records thus far. We do not believe that the cumulative data and 
regularly- generated statistical reports regarding detention and enforcement are difficult to 
gather, and, as we discussed on the phone and is clear from our request, our priority is 
information related to the detention bed mandate, bed quota, or bed guarantee.   
 
 If ICE and DHS have not already done so, we expect them to begin searches by February 
24, 2014, and for documents to begin to be disclosed by March 3, 2014. 
 
Request (e): Records Related to the Creation or Revision (including drafts, memoranda, 
correspondence and communications) of Specific Media-Related and Public Relations 
Documents such as Press Releases, Talking Points, emails with press quotes, etc.: 
 

i. William Selway & Margaret Newkirk, Congress Mandates Jail Beds for 
34,000 Immigrants as Private Prisons Profit, Bloomberg (Sept. 24, 2013), 
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http://www.bloomberg.com/news/2013-09-24/congress-fuels-private-jails-
detaining-34-000-immigrants.html; 

ii. Stephen Dinan, Obama’s Budget a Blow to Immigrant Enforcers; Funding 
Cut for Detentions, States, Washington Times (Apr. 11, 2013), 
http://www.washingtontimes.com/news/2013/apr/11/obamas-budget-a-
blow-to-immigrant-enforcers/?page=all; and 

iii. Spencer S. Hsu and Andrew Becker, ICE officials set quotas to Deport 
More Illegal Immigrants, Washington Post (Mar. 27, 2010), 
http://www.washingtonpost.com/wp-
dyn/content/article/2010/03/26/AR2010032604891.html. 
 

 This request was highly specified, and Defendants should have disclosed responsive 
records long ago. While we are glad that Defendants are finally conducting this search, we 
believe it should include anyone with whom the personnel quoted in these articles communicated 
with regarding talking points, post-publication analysis, and other press-related discussions. We 
expect that Defendants will produce these documents by February 28, 2014.  
 
Request (f): All Reports and Memoranda Reporting on the Detention Bed Mandate and 
Detention-related Appropriations Decisions to/from the Secretary of Homeland Security, 
Assistant Secretary of Homeland Security in Charge of Immigration and Customs Enforcement, 
Members of Congress and/or the White House.  
 
 Again, we are unwilling to limit the time frames in our request permanently given 
Defendants’ failure to disclose records thus far. However, as your letter of February 18, 2014 
acknowledges, we agreed in our call of February 14, 2014 to prioritize records from 2010 
through 2013 for the purpose of addressing the preliminary injunction motion. This request was 
highly specified, called for documents from a limited number of offices, and responsive records 
should have been disclosed long ago. We expect that Defendants will produce these documents 
by February 28, 2014.  
 
Request (g): Records, including communications, about releases from detention due to budget 
constraints or loss of funding, including but not limited to the following: 
 

i. Effects of the 2013 Budget Sequestration and the government shutdown in 
the fall of 2013; and 

ii. Testimony of John Morton before the Judiciary Committee of the U.S. 
House of Representatives in March 19, 2013. 

iii. Communications with or about John Morton’s decisions on or about 
December 2009 and Spring 2010 to release ICE detainees from detention. 
 

 Your letter of February 20, 2014, appears inadvertently to have omitted (g)(iii), which 
remains an important part of our request. This request was highly specified, did not need any 
clarification, and sought records within a limited time frame. DHS and ICE should therefore 
have been searching for and producing records long ago. As we discussed on February 19, 2014, 
we cannot limit our request to records originating from ICE or DHS headquarters.  During our 
call, I used the example of local Field Office Directors as crucial individuals who would have 
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responsive information regarding this portion of the request, but this was an example only.  On 
the local level, we are willing to limit our request, for the purposes of the preliminary injunction 
motion, to records from Field Office Directors, Assistant Field Office Directors, Supervisory 
Detention and Deportation Officers, and anyone responsible for detention-related decisions, or 
for reviewing detention-related decisions in accordance with ICE’s Risk Clarification 
Assessment instrument. We expect that Defendants will produce these documents by February 
28, 2014.  
 
Request (h): Records of ICE or DHS communications with local, state or Congressional officials 
or law enforcement agencies related to costs, reimbursements, profits, or monetary agreements 
for detention;  monetary or contractual incentives related to immigration detention or detention 
contracting; or the need for additional detainees or possible sources of additional detainees to 
fulfill contractual obligations with ICE. 
 
 At this time we cannot limit the time frames or geographic locations in our request, given 
Defendants’ failure to disclose records thus far.   However, as we discussed on February 19, 
2014 and as is clear from our request, our priority is records that reflect an incentive or bed 
guarantee.   
 
 If ICE and DHS have not already done so, we expect them to begin searches by February 
24, 2014, and for documents to begin to be disclosed by March 3, 2014. 
 
Request (i): Records related to the relationship between ICE and private prison corporations 
including email communications, letters, memoranda, policy memos for contract bidding 
processes or Requests for Proposals.  
 
 As we discussed in our call of February 19, 2014, there are a limited number of private 
prison corporations, and communications about the contracting process and the relationship 
between ICE and these corporations should not be burdensome. We are willing to limit the time 
frame for searches beginning in January 1, 2012, but only for the purpose of addressing the 
preliminary injunction motion. Without any responsive documents from Defendants at this time, 
we cannot agree to limit the time frames of our request permanently.  
 
 If ICE and DHS have not already done so, we expect them to begin searches by February 
24, 2014, and documents to begin to be disclosed by March 3, 2014. 
 
*** 
  
    Finally, your letter of February 18, 2014 asked for general limitations on the entirety of 
the request.  As we discussed on our call of February 19, 2014, we are not interested in the 
private information of specific detainees. However, we cannot accept your proposal to withhold 
“drafts of internal DHS or ICE memoranda and reports.” That category is very broad, and it is 
highly unlikely that more than a very small minority of documents would be protected by the 
deliberative process privilege. If the government believes that any record should be redacted or 
withheld because of the privilege, it should justify its position through the production of a 
Vaughn index. In addition, your February 18 letter asked that we agree that DHS and ICE offices 
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of general counsel not be searched. During our call on February 19, 2014, you clarified that these 
offices would be searched, but that you proposed an agreement not to produce a Vaughn index 
for withheld or redacted documents. We cannot agree to this proposal at this time. 
  
 Please feel free to contact me with any questions.  I look forward to hearing from you 
with responsive documents.  
 

Sincerely, 
      
   

 
Ghita Schwarz 
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